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Democrats look to revive healthcare priorities

• Outlook is unclear for reforms in the stalled budget reconciliation 

package (Build Back Better Act).

− Legislative window is narrowing as time grows short; consensus 

remains elusive.

• Medicare drug pricing reforms raise concerns for employer 

plans.

− Medicare price negotiation required for certain drugs, but 

negotiated prices not extended to commercial market

− Mandatory drugmaker rebate required for certain Medicare drugs

with prices increasing faster than inflation; commercial market 

prices now included in calculation but methodology may not survive in final reconciliation bill

• New penalties would apply for mental health parity law violations.

− DOL is authorized to assess monetary penalties associated with mental health parity enforcement.
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Democrats look to revive healthcare priorities (continued)

• Affordable Care Act (ACA) changes include lower affordability threshold for employer plans, 

expanded marketplace subsidies:

− Temporarily lower affordability threshold for ACA employer mandate from 9.5% (currently indexed 

at 9.61% for 2022) to 8.5% 

− In states that haven’t expanded Medicaid under ACA, temporarily permit individuals with 

household incomes at or below 138% of the federal poverty level to receive ACA marketplace 

subsidies, even if they have been offered affordable, minimum-value employer-

sponsored coverage; the employer penalty would not apply

− Extend the temporary (2021–2022) expansion/increase of ACA marketplace 

subsidies through 2025

6
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Additional issues on the congressional agenda

Strong bipartisan effort to improve care for mental health, substance abuse 

• Lawmakers looking to address workforce shortages, care integration and network adequacy.

• Employers ask for clearer guidance on parity as Democrats and the DOL look to step up 

enforcement.

• Biden budget proposal wants all health plans to cover “robust” mental health services with 

“adequate” provider networks, including three provider visits per year without cost sharing.

Strong interest in addressing drivers of rising healthcare costs

• Bipartisan Healthy Competition for Better Care Act (S 3139) would prohibit anti-competitive 

contracting terms between providers and health plans. 

House Republicans charting 2023 agenda, dropping ACA repeal effort

• Proposals released so far include building on “private-sector expertise and capabilities,” capping 

out-of-pocket drug costs for seniors, maintaining some telehealth flexibilities (e.g., continuation of 

allowing first-dollar coverage under health savings account (HSA)-qualifying high-deductible 

health plans (HDHPs); and permanent treatment as ERISA excepted benefit). 
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Bipartisan push to pass SECURE 2.0 package gains momentum 

• Senate action to build on the SECURE Act of 2019 is now in high gear after 

overwhelming House approval (414–5) of the SECURE 2.0 bill. 

• Health, Education, Labor and Pensions (HELP) Committee approves ERISA-focused 

RISE & SHINE Act.

• Finance Committee is set to soon pass complementary tax package similar to the 

Retirement Security and Savings Act (Cardin-Portman bill). 

• Like other SECURE 2.0 bills, Senate HELP bill includes a broad array of provisions 

intended to expand plan coverage, boost savings, ease plan administration and 

provide help to defined benefit (DB) pension plans.

• Strong bipartisan support in both chambers bodes well for passage of a final bill later 

this year during the post-election lame-duck session.
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Select provisions in RISE & SHINE Act

• Bill adopts provisions from other SECURE 2.0 bills, but new proposals include: 

− Allow employers to offer emergency savings accounts linked to defined contribution (DC) plans 

− Promote automatic reenrollment in DC plans 

− Encourage development of pooled employer plans (PEPs) and easing reporting for certain 

groups of small DC plans

− Expand disclosures when DB plans offer participants a lump sum option to replace their 

annuity payments 

− Bill does not include spousal consent for DC plan distributions.

• Bill would provide help for DB pension plans:

− No indexing of Pension Benefit Guaranty Corp. (PBGC) variable-rate premiums

− Flexibility in projecting interest-crediting rates for statutory hybrid plans 

− Extension of employers’ ability to fund retiree health and life insurance benefits using surplus 

pension assets under Section 420
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Consensus reforms likely to stay in final SECURE 2.0 bill

• Matching contributions on student loan repayments

• Voluntary self-corrections of inadvertent errors

• Simplified reporting and disclosure requirements

• Support for lifetime income options

• 403(b) plan enhancements

• Higher cashout minimum of $7,000

• Increased age to 75 for required minimum distributions 

(RMDs).

• Higher catch-up contributions for older workers

• Expanded coverage for long-term part-time workers

• Retirement savings “lost and found” database

• Optional recoupment of overpayments
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Revenue-raising provisions in SECURE 2.0; Democrats’ budget bill

• Securing a Strong Retirement Act directs more savings to Roth treatment.

− Catch-up provisions required to be in Roth

− Matching contributions may be in Roth

• Prospects are dimming for limits on Roth conversions, large account balances in Democrats’ budget bill.

− Eliminate Roth conversions for after-tax contributions in qualified plans and IRAs

− Eliminate all Roth conversions for high earners

− Cap combined DC plan, IRA benefits at $10 million for high earners

− Require employers to report DC account balances exceeding $2.5 million to IRS



Health benefits
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Timeline of select employer benefit provisions

Transparency/surprise billing

Dec. 27, 2020

Remove gag clauses 

on price and quality in 

contracts

Feb. 10, 2021

Disclose on request a 

comparative analysis of 

nonquantitative 

treatment limits on 

mental health benefits

Dec. 27, 2021

• Obtain required broker and 

consultant disclosures 

• MHP violations agency report to 

Congress

Jan. 1, 2022

• Include deductibles, out-of-pocket maximums, 

customer assistance telephone number and web 

address on health plan ID cards

• Implement continuity-of-care patient protections

• Ensure provider directories are accurate and up to 

date

• Comply with surprise billing ban on emergency 

services, air ambulances, and certain 

nonemergency services:

‒ Expanded coverage of emergency services

‒ Balance billing protection disclosure on public 

website and each applicable EOB

‒ Independent dispute resolution process (IDR)

‒ Expanded external review requirements

Jan. 1, 2023

• Provide online self-service tool with estimated 

cost-sharing liability (and other information) for 

500 items and services

• Provide price comparison tool by phone and 

online (originally required Jan. 1, 2022)

Jan. 1, 2024

Provide online self-service 

tool with estimated cost 

sharing (and other 

information) for all covered 

times and services, including 

prescription drugs

Note: The 2021 Consolidated Appropriations Act’s requirement 

to provide advanced explanation of benefits (EOBs) with good-

faith estimates and the transparency-in-coverage rule’s 

requirement to publicly post a MRF of prescription drugs’ 

negotiated rates and historic net prices are both delayed 

pending guidance.

Items in pink are subject to 

good-faith compliance until 

guidance is issued.

Items in green are required under 

the transparency-in-coverage 

rules for group health plans.

July 1, 2022

Enforcement begins for public 

posting of machine-readable files 

(MRFs).

(Posting is required by Jan. 1, 

2022)

Prescription drug benefits 

and costs reporting 

required (2020 and 2021 

data)

Dec. 27, 2022
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Machine-readable files

Overview

Two files

• Negotiated in-network

provider rates

• Historic out-of-network 

allowed amount and 

billed amount

Public access

• Third-party website (if 

the plan’s website has 

URL link)

• Lack of clarity on third-

party hosting of in-

network rate MRF

Updated monthly

• Record retention 

unclear

• Confirm with third-

party administrator 

(TPA)/insurer

Consider where to post the MRFs and/or URL links, as well as how to update and file retention policy. 



Copyright © 2022 Mercer LLC. All rights reserved. 15

Machine-readable files
Format

Files will contain massive amounts of raw 

data (e.g., 60–120 million lines).

• A machine-readable file is defined as “a digital 

representation of data or information in a file that 

can be imported or read by a computer system for 

further processing without human intervention, 

while ensuring no semantic meaning is lost.”

− Examples that meet the definition include, 

but are not limited to JSON, XML and YAML.

− Examples that do not meet the definition 

include PDF and XLS/XLSX.

• The files must be made available via https.
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Due date

Dec. 27, 2022 (2020 and 

2021 calendar-year data) 

Subsequent reports are 

due annually by June 1.

Data collection

By Centers for Medicare & 

Medicaid Services (CMS) 

Health Insurance 

Oversight System (HIOS) 

Instructions provide 

technical details, including 

file layout.

Prescription drug reporting

Overview

Highlights from interim final rule (Nov. 23, 2021) and instructions

• Plan-specific information (one plan file)

• Premium-cost information (two data files)

• Top 50 Rx lists (three data files)

• Rebate information (three data files)

• Narrative responses (one pdf or doc file)

Summary: All data, other than demographics, may be submitted 

on an aggregate basis by the plan/insurer or vendor (third-party 

administrator (TPA) /pharmacy benefit manager (PBM) reporting 

on plan’s/insurer’s behalf. Check that service agreements 

address liability for and accuracy of data reported and plan’s 

opportunity to review and confirm.

https://www.federalregister.gov/documents/2021/11/23/2021-25183/prescription-drug-and-health-care-spending
https://www.cms.gov/sites/default/files/2021-12/RxDC-Reporting-Instructions.pdf
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Other vendors (e.g., TPAs, point-

solution vendors)

Plan must report all healthcare 

spending by categories — such as 

hospital costs, primary care and 

specialty care costs.

Who has the data?

Prescription drug reporting

Getting started
Who will report data for the 

self-funded plan?

• Will the TPAs/PBMs directly report 

aggregate data to CMS)

‒ If not, what assistance will the 

vendor provide?

‒ What compliance assistance is 

promised in the vendor contract?

• Will the vendor coordinate with other 

vendors possessing data that must be 

reported in the aggregate?

‒ Coordination is not required for top 

50 (or 25) lists.

‒ Multiple vendors can file for one 

plan.

‒ In some instances, coordination 

may be required; instructions limit a 

plan to eight files, and some files 

may require data from multiple 

vendors.

• Will the vendor report plan-specific 

information on the employer’s behalf? 

PBMs and TPAs

• Play a major role since they have the 

pharmacy spending data

• Report only pharmacy benefits d in top 

50 (or 25) lists 

Wellness vendors

• Plan must report spending on “other 

medical services, including wellness 

services.”

• Determining which wellness programs 

must report may be difficult.

Employer

Some required data may be known 

only to the employer (e.g., stop-loss 

premiums, which are part of the total 

cost of maintaining coverage).
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COVID-19 group health plan relief

Reminders
Public health emergency (PHE) extended in three-month increments (now through 

July 15, 2022; and presumably through at least Oct. 13, 2022):

• Group health plans must provide no-cost COVID-19 diagnostic testing and related 

services.

• Employer may offer standalone telehealth to noneligible employees and avoid ERISA 

and ACA compliance obligations.

• 60-day advance notice requirement is waived for certain changes to summary of 

benefits coverage (SBC).

• Employee assistance program (EAP) may remain an excepted benefit even if 

coverage for COVID-19 diagnostic testing is added.

• Some HIPAA privacy rules are relaxed.

National emergency (NE) — continued on Feb. 18, 2022, and effective until March 1, 

2023 (unless renewed or shortened) — applies to outbreak period extensions for:

• Certain ERISA-required notices and disclosures

• HIPAA special enrollment periods

• COBRA elections and payments

• Claim filing deadlines

Renewed telehealth flexibility for 

HSA-compatible HDHPs

• The CARES Act permitted HSA-

qualifying HDHP plan years beginning 

on or before Dec. 31, 2021, to cover 

telehealth before a participant meets 

the deductible, without affecting HSA 

eligibility.

• Telehealth flexibility has been renewed 

for April 1 through Dec. 31, 2022.

• Renewal was not retroactive to start of 

2022.

Note: In a letter to state governors in early 2021, then acting Health and Human Services (HHS) 

Secretary Norris Cochran suggested that when a decision is made to terminate the PHE or let it 

expire, HHS will provide 60 days’ advance notice of termination.
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Proposed IRS rule would impact the affordability of employer 

coverage for family members of employees.

Goal: Allow family members of employees who are offered affordable 

self-only coverage but unaffordable family coverage to qualify for 

AC marketplace subsidies.

Caveat: Proposed changes would not affect liability under the 

employer play-or-pay mandate.

Effective: If finalized this year, rule will likely apply for 2023 calendar 

year.

Employer consideration: Will ACA’s employer group health plan 

reporting (Form 1095-C) change?

Fixing the “family glitch”

https://www.federalregister.gov/documents/2022/04/07/2022-07158/affordability-of-employer-coverage-for-family-members-of-employees
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• Proposed ACA Section 1557 nondiscrimination revised rules 

• Provider nondiscrimination rules

• Gag-clause attestation rules

• Mental health parity updated compliance tools and proposed rules

• Revised surprise medical billing final rules on IDR

• Official ACA affordability required contribution percentage for 

employer-sponsored health coverage

Expected this summer
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Surprise billing

Providers have filed multiple cases challenging limited portions of the 

surprise billing rules.

• Medical providers and facilities take issue with part of the IDR rule that presumes the 

qualifying payment amount (QPA) is the correct reimbursement amount for out-of-

network services. 

• A federal district court in Texas vacated limited portions of the rule requiring IDR entity to 

give presumptive weight to QPA.

• The government appealed the ruling to 5th US Circuit Court of Appeals and filed an 

unopposed motion for a 60-day abeyance from May 3 (subsequently granted), stating:

…the Departments expect to issue a final rule early this summer that will supersede 

the portions of the interim final rule that Plaintiffs challenged…

• Surprise billing compliance obligations for employer-sponsored group health plans are 

unaffected.

• Similar cases are pending in district courts in Georgia, Illinois, New York and 

Washington, DC.

Employer concern: Will providers use the IDR process to get higher out-of-network 

payments if the QPA isn’t the presumptive rate, increasing the frequency and cost of IDR?

https://www.federalregister.gov/documents/2021/10/07/2021-21441/requirements-related-to-surprise-billing-part-ii
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Supreme Court 

Can states impose restrictions on access to abortion services prior to viability? 

• Mississippi bans abortions after 15 weeks of pregnancy. On appeal from a lower court ruling 

that found the state law unconstitutional, the state asked the Supreme Court to uphold the law 

and overturn Roe v. Wade.

• Draft majority opinion by Justice Samuel Alito leaked to the press upholds the Mississippi law 

and overturns Roe, holding the US Constitution does not grant any right to access abortion 

services.

• Final published decision is expected in late June or early July.

• Case is Dobbs v. Jackson Women’s Health, No. 19-1392 (U.S., argued Dec. 1, 2022).

Pending decisions

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/19-1392.html
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Supreme Court 

Can group health plans incentivize patients to switch to Medicare to avoid paying higher out-of-

pocket costs for end-stage kidney dialysis (ESRD)? 

• Employer health plan treated all dialysis providers as out of network, reimbursing them at the 

lowest rate and incentivizing patients to switch to Medicare to avoid paying higher copays, 

coinsurance, and deductibles.

• 6th Circuit said Medicare secondary-payer (MSP) rules prohibit primary plans from discriminating 

against people who have ESRD without expressly stating that these individuals will be treated 

differently.

• MSP rules prohibit plans from “taking into account” Medicare eligibility and from “differentiating” 

in benefits provided to participants with ESRD vs. those without ESRD.

• Employer, group health plan and TPA argue the appeals court decision transforms MSP “from a 

coordination-of-benefits law designed to protect Medicare into an anti-discrimination statute 

designed to protect certain providers.”

• Case is Marietta Mem’l Hosp. Emp. Health Benefit Plan v. DaVita, Inc., No. 20-1641 (U.S., 

argued March 1, 2022).

Pending decisions

https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/20-1641.html
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2023 ACA limits and July 1, 2022, mileage rate increase

Nongrandfathered group health plan out-of-pocket maximums 2023 2022 2021

Self-only coverage (and embedded individual max in family coverage) $9,100 $ 8,700 $  8,500

Family coverage $18,200 $17,400 $17,100

Employer mandate assessments (IRC §4980H) 2023* 2022 2021

Not offering coverage (4980H(a)) $2,880 $2,750 $2,700

Offering coverage lacking minimum value or affordability (4980H(b)) $4,320 $4,120 $4,060

*Projected

Employer-shared responsibility 2023* 2022 2021

Employer coverage affordability percentage 9.7% 9.61% 9.83%

FPL monthly affordability safe harbor, calendar year plan $109.85 $103.15 $104.53

FPL monthly affordability safe harbor, noncalendar year plan TBD $108.83 $103.99

FPL = federal poverty line

*Projected

IRS Announcement 2022-13 — Standard mileage rates change (July 1–Dec. 31, 2022):

• $0.22 (up from $0.18) per mile for medical care and moving

• $0.625 (up from $0.585) for business

https://www.irs.gov/pub/irs-drop/a-22-13.pdf
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Looking toward 2023 — HDHP/HSA/EBHRA limits

HSA and HDHP limits 2023 2022

Self-only coverage

Maximum tax-deductible/tax-free HSA contribution $3,850 $3,650

HDHP minimum annual deductible 1,500 1,400

HDHP in-network out-of-pocket maximum 7,500 7,050

Family coverage

Maximum tax-deductible/tax-free HSA contribution 7,750 7,300

HDHP minimum annual deductible 3,000 2,800

HDHP in-network out-of-pocket maximum 15,000 14,100

HSA catch-up contribution limit at age 55 or older 1,000 1,000

Excepted-benefit HRA (EBHRA) limit

Maximum employer contribution 1,950 1,800
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• Litigation

− US Supreme Court in Rutledge (2020) held that Arkansas PBM law 

regulating drug reimbursement rates was not preempted by ERISA.

− 8th Circuit in Wehbi (2021) held that a North Dakota PBM law was not 

preempted by ERISA (but was preempted by Medicare Part D).

− District court in Mulready (2022) held Oklahoma PBM law was not 

preempted by ERISA (but was preempted by Medicare Part D).

• New laws were enacted this year in Colorado, Maine, Michigan, New York, 

Oklahoma, Tennessee, Vermont and West Virginia.

• Comprehensive laws came close to passing but fell short in Kentucky and 

Oklahoma.

State regulation of PBMs

47 states restrict PBM 

activities, including:

• Bans on gag clauses 

• Limited patient cost sharing

• No “spread pricing”

• No steering

• Network adequacy standards 

Plan sponsor considerations

• Penalties typically apply to 

PBMs only.

• Sponsors should review PBM 

compliance as part of ERISA 

fiduciary duties.

• Applicability of state law to 

self-funded ERISA plans 

depends on statutory 

language, state enforcement 

and court interpretation.

• Changes could result in 

higher pharmacy claim costs.

• Laws could affect plan design 

and/or administration.

26
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Other state law developments

Washington state delays long-term care law by 18 months.

Delaware and Maryland pass paid family medical leave laws.

Pacific Bells, LLC v. Inslee lawsuit dismissed.



Retirement benefits
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• Scope significantly smaller than 2021 proposal 

• DB plans

− 50-year benefit projection for plans with 1,000+ participants 
(single-employer and multiemployer plans).

− 10-year projection of employer contributions and withdrawal liability 
payments for multiemployer

− Additional minor changes to Schedule SB/MB

− Spreadsheets allowed for certain attachments 

− Minor changes for multiple-employer plans (MEPs), 
including PEPs

• Still to come … maybe (2023 or later): DC group filing arrangements, 
changes to independent qualified public accountant (IQPA) threshold, 
Schedule H, compliance questions and Schedule MEP

Recent DOL guidance

Form 5500 for 2022 plan year
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• DOL has “serious concerns” about 401(k) fiduciaries “exposing” participants to 
crypto investments:

As a direct investment option

Through brokerage windows (despite ERISA Advisory Council report noting 
that participants using brokerage windows are generally more financially 
sophisticated)

• DOL intends to investigate plans that allow crypto investments to determine 
whether fiduciaries complied with ERISA duties of prudence and loyalty.

Availability of prudent investment options doesn’t avoid liability for imprudent 
options.

• Guidance does not address crypto investments in DB plans.

• Reaction:

Trade group letters asking DOL to withdraw the guidance since agency didn’t provide notice and 
comment period

Crypto provider lawsuit for “arbitrary and capricious” attempt to restrict investment 
options

Recent DOL guidance

Compliance Assistance Release No. 2022-01



Copyright © 2022 Mercer LLC. All rights reserved. 31

Recent DOL guidance

Miscellaneous

• Request for information about impact of 

climate-related risk on ERISA-covered 

retirement plans and IRAs

Suggestions for actions DOL could take to 
protect pensions and savings

Which risks are most significant?

• Should DOL collect data and how (e.g., 

5500)?

• Sources of information for evaluating risks 

when making investment decisions

• Can lifetime income mitigate risks/should 

DOL help DC plans include these products?

• Proposal would update procedures for PTE 

applications.

• Process would become more rigorous:

Formal framework for presubmission 
communications (no anonymity)

Stricter standards for identifying conflicts of 
interest among involved parties

Expanded disclosures/more transparency

• Previously granted PTEs won’t guarantee 

that DOL will issue similar ones or require 

the same conditions in the future.

Prohibited transaction exemptions (PTEs)Climate change
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Recent IRS guidance

Proposed regulations on RMDs

Clarifications

• Change applies to participants born after June 30, 1949, even if 

they die before age 70-1/2.

• Actuarial increases in DB plans apply to participants retiring 

between 70-1/2 and 72 (except 5% owners).

• SECURE 2.0 may increase age further to 75.

Eligible designated beneficiaries (EDBs)

• Plan can specify which rule applies to EDBs

‒ Can require stretch payments or 10-year rule

‒ Can let participant or EDB choose

‒ Not required to have same rule for all participants

‒ If plan silent, stretch rule applies

• Clarification of EDB categories

‒ Age of majority = 21

‒ Safe harbor definition of disability

‒ Documentation requirements for disabled and chronically ill

‒ Additional detail on “see-through” trusts

Increase RMD age to 72 DC stretch distributions

DB plans

• Default distribution method after participant’s death if plan is silent 

or participant/beneficiary doesn’t make a choice

• DB plans can switch to age 21 or retain existing definition.

• SECURE 2.0 may increase age further to 75.

Miscellaneous

Excise tax

• If participant dies before taking RMD for year, beneficiaries are 

currently subject to excise tax for failure to take by year-end.

• Proposal would provide automatic waiver of excise tax if 

beneficiary takes distribution by tax filing deadline.
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Recent IRS guidance

Proposed regulations on MEPs and PEPs

• Rule gives steps for MEPs and PEPs to 

remain tax-qualified, despite participating 

employer errors.

• Employer errors are failures to provide 

information or take required actions.

• Noncompliant employer must correct or get 

kicked out.

• Plan document must have certain language 

about participant vesting and warning 

notices about spinoff if error isn’t corrected.

• IRS will provide model language once 

regulations are finalized.

• Monitor compliance with plan terms, internal 

revenue code (IRC) and ERISA 

• Maintain accurate plan data, including up-

to-date participant and beneficiary 

information

• Process participant transactions (e.g., 

loans, distributions, investment decisions)

• Perform required nondiscrimination and 

coverage testing

• Satisfy IRC and ERISA reporting and 

disclosure requirements

• Keep plan document up to date

PEP provider administrative duties“One bad apple” rule
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• Proposed update to mortality tables for Section 430 minimum funding, 

PBGC variable-rate premiums (VRPs), Section 436 benefit restrictions, 

and Section 417(e) lump sums

‒ First update to base table since 2017 (Pri-2012)

‒ New projection scale

‒ No changes to reflect COVID

• Most plans can expect small increase in liabilities from new base table.

• Plans with 500+ participants will have to switch to generational mortality.

• Plans using substitute mortality will have to stop early if they have had a significant change in 

coverage — even if actuary certifies table is still predictive.

• Notice 2022-22 provides updated mortality if proposal is not finalized.

‒ But 417(e) tables will be final for 2023 either way.

Recent IRS guidance

DB mortality proposal
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• IRS voluntary pre-examination pilot program

‒ Sponsors of plans selected for IRS audit have 90 days to review 

their documents and operations for compliance errors.

‒ IRS may issue closing statement or else limited/full audit.

‒ Pilot is expected to reduce burden on sponsors (and IRS)/

• IRS grants physical presence relief for the fourth (and final) time.

‒ Relief allows audiovisual conferencing for witnessing spousal 

consent and other retirement plan elections that otherwise require 

a plan representative or notary public

‒ IRS is considering making relief permanent — if so, agency will 

issue proposal.

• Electronic Form 5300 filing is voluntary for June, mandatory starting 

July 1.

Recent IRS guidance

Miscellaneous
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• Final rules:

‒ Lifetime income 

disclosures … we 

think/hope/wonder

‒ Environmental, social and 

governance (ESG) and 

proxy voting

• Proposal on fiduciary rule and 

related PTEs

• Guidance on retirement plan 

disclosure enhancements

Still waiting for…

• Final rules on SECURE Act 

nondiscrimination testing 

relief

• Proposed rules on various 

SECURE Act items for 401(k) 

plans

‒ Changes for safe harbor 

plans

‒ Lifetime income 

portability

‒ Participation by long-time, 

part-time workers

‒ Distributions for birth or 

adoption of a child

• Final rule on multiemployer 

special financial assistance 

under ARPA (has bumped 

single-employer stuff aside)

• Final rule on multiemployer 

withdrawal liability 

assumptions

• Several proposed rules, 

including updates to policy for 

assessing and waiving 

penalties for failure to provide 

certain required notices
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• Hughes v. Northwestern University

‒ Case focuses on the pleading standard for ERISA fiduciary 

breach allegations due to excessive fees in DC plans.

‒ Supreme Court revived case, but didn’t give definitive ruling 

on pleading standard.

‒ Several 401(k) and 403(b) cases have been revived in wake 

of the decision.

• Hawkins v. Cintas Corp. (6th Circuit, April 27, 2022)

‒ DC plan sponsor can’t force participants into binding 

arbitration based on employment agreements.

Court cases of interest



Executive 
compensation
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SEC activity

• SEC re-reopened the comment period on the rule originally proposed in 2015 (initial comment period closed 

November 2021; new comment period closes 30 days from publication in the Federal Register).

• SEC must approve changes to stock exchange listing standards before they take effect.

Clawback proposed rule

2015 proposed rule

Exchange-listed companies must claw back excess 

incentive compensation received by covered employees 

during three fiscal years that precede accounting restatement 

required due to material noncompliance with a financial 

reporting requirement.

• Covered employees: Current and former Section 16 

executive officers

• Covered restatements: Those that correct material 

errors: 

‒ Executive or company misconduct isn’t required. 

‒ “Materiality” is based on facts and circumstances.

• Penalty: Delisting 

• Required disclosures: Describe the policy and, if 

required to restate, provide detailed information, including 

names and amounts in some cases

Re-reproposal provides data and analysis on:

The almost doubling of voluntarily adopted clawback policies 

since 2015

Number of additional restatements that would trigger a clawback 

if the rule is extended to include all required restatements — that 

is, “little r” restatements that correct an error in the current period 

as well as “Big R” restatements that correct material 

misstatements in previously issued financial statements

Costs and benefits

Reproposal seeks comments on:

• How “restatement” and “material noncompliance” are defined

• When the three-year lookback period should start

• How to disclose the way the recoverable amount was determined

• What impact voluntarily adopted policies have
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SEC activity

• SEC reopened the comment period (through March 4, 2022) on the rule originally proposed in 2015.

Pay-for-performance proposed rule

2015 proposed rule

• The rule would require proxies to include (i) table 

showing compensation “actually paid” to the CEO and 

average compensation paid to other named executive 

officers (NEOs) for a phased-in five-year period, 

(ii) relationship of pay to company total shareholder 

return (TSR) performance, and (iii) relationship of 

company TSR to peer company TSR.

• The compensation actually paid would use the total 

compensation included in the Summary Compensation 

Table (SCT), but would exclude pension benefits and 

value equity awards at vesting rather than grant.

• Financial performance would be based solely on TSR.

Reproposal seeks comments on:

• Allowing or requiring disclosure of three additional 

measures: pretax net income, net income, and a 

measure selected by and specific to the company 

‒ First two are generally accepted accounting 

principles (GAAP) measures 

‒ Company-selected measure would represent 

the most important performance measure (that's 

not already included in the table) used by 

company to link compensation actually paid to 

company performance.

• Whether to require companies to list in a table their 

five most important performance measures used to 

link compensation actually paid to company 

performance “in order of importance” 
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SEC activity
Rule 10b5-1 proposed rule

• Proposed rule would add new conditions to availability of Rule 10b5-1 affirmative defense to insider trading for 

transactions under a plan set up when individual has no material nonpublic information (MNPI) and would require 

new insider trading and equity grant disclosures.

• Comments were due April 1, 2022.

Current conditions require plan to:

• Specify amount, price and date of transaction 

• Provide written formula for determining amount, 

price and date of transaction, or

• Deny individual influence over transaction

Proposed new conditions would require:

Cooling-off period after plan adoption/amendment before first trade

Certification by insider that plan is adopted in good faith when not aware of MNPI

No overlapping plans for open market trades in same class of securities

Arrangements to execute single trade limited to one plan in 12-month period

Proposed new disclosures (whether insiders/companies use or don’t use 10b5-1 plans)

Annual reports and proxy statements:

‒ Description of insider trading policies, procedures and rationale 

‒ Description of grant policies and practices 

‒ Table showing grants within 14 days of release of MNPI and market price of shares on trading day before and after release of MNPI

Quarterly reports: Adoption/termination of plans, and terms (e.g., duration, number of shares)

Section 16 filings: Box to check to identify trading plan transactions; reporting of bona fide gifts of securities
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Share buybacks proposed rule

• Proposed rule would require real-time reporting of share repurchase activity and new disclosures relating to 

trades by officers and directors during a repurchase program.

• Comment period expired April 1, 2022.

Impact of proposal

Would significantly increase reporting 

burden for companies regularly engaging in 

repurchase programs and would highlight 

trades by executives and directors

Rationale for proposal
Intended to address concerns that companies use share repurchase programs 

opportunistically to enhance insider stock value and executive pay, including:

• As an earnings management tool by decreasing the denominator of earnings 

per share (EPS) calculations

• To boost short-term stock price when programs are announced

Proposed rule
Would require “real-time” reporting of share repurchase activity via new Form SR to be filed on Edgar within one business 

day after company executes a share purchase program

‒ Would also have to disclose objective of share repurchases, and process and criteria for determining repurchase 

amounts 

New disclosures affecting officers and directors would include:

‒ Policies and procedures relating to officer and director purchases and sales of shares during a repurchase program, 

including any restriction (e.g., prohibition or preclearance requirement) on these transactions

‒ New box on Section 16 filings to indicate when officers or directors purchased or sold shares of the class of equity 

subject to the repurchase program within 10 business days before or after announcement of the program

SEC activity
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Shareholder proposal process under Rule 14a-8

SEC activity

• Rule adopted in 2020 and applicable to proposals submitted for meetings held on or after Jan. 1, 2022 makes 

it more difficult to submit shareholder proposals.

‒ Transition relief allows shareholders meeting current ownership thresholds to remain eligible for meetings 

before Jan. 1, 2023.

Highlights of 2020 amendments

• Increases ownership threshold 

required to initially submit a 

proposal

• Restricts ability to resubmit 

proposals that don’t receive a 

minimum level of support

• Removes ability to aggregate 

ownership of individual 

shareholders to meet thresholds

• Introduces tiered share ownership requirements for initial proposals from 

at least $2,000 or 1% of company shares for one year to:

‒ Three years: $2,000

‒ Two years: $15,000

‒ One year: $25,000

• Increases proposal resubmission thresholds based on the number of times it 

was voted on in last five calendar years and the level of support received in last 

three calendar years from 3%, 6% and 10% to:

‒ 1x: 5%

‒ 2x: 15%

‒ 3x or more: 25%

Details of 2020 amendments

SEC expected to roll back amendments (e.g., restore current thresholds)



Copyright © 2022 Mercer LLC. All rights reserved. 44

SOP vote disclosure by institutional investors

• Proposed rule would:

‒ Require institutional investment managers* to disclose say on pay, say-on-pay frequency and say-on-

golden parachute votes (on Form N-PX) — implements provision of Dodd-Frank Act (already required for 

mutual funds)

‒ Require mutual funds and institutional investment managers to, among other things, standardize disclosure 

on Form N-PX of how they voted on all proxy proposals (e.g., by topic such as say on pay, compensation, 

human capital, diversity, equity and inclusion (DEI), environment or climate, etc.) and use machine-readable 

language

What is Form N-PX?

Form N-PX details the proxy voting record of mutual 

funds and other registered management investment 

companies for the most recent 12-month period ending 

June 30 and must be filed with the SEC by August 31 of 

each year.

Impact of the changes

Companies could more easily access voting results and 

compare how institutional investors voted on proxy 

proposals.

Mutual funds would have to provide voting records on 

their websites and on request.

*Institutional investment managers can include investment advisers, banks, insurance companies, broker-dealers, pension funds, and corporations.

SEC activity



Copyright © 2022 Mercer LLC. All rights reserved. 45

Regulation of proxy advisors
SEC activity

• SEC has proposed changes to the 2020 rule regulating proxy advisors.

• The rule technically took effect Dec. 1, 2021 but isn’t being enforced while SEC considers the 

proposed changes.

2020 rule

Requires proxy advisors to:

Disclose conflicts of interest

Adopt and disclose written policies and procedures allowing companies to respond to 

voting recommendations and notify clients of company responses

Proxy advisors can impose conditions on company access to recommendations, such as 

requiring companies to file proxies 40 calendar days before the annual meeting.

Complying with two safe harbor conditions satisfies the requirements:

Give companies free copy of recommendations “at or prior to” when they are given to 

proxy advisor clients

Notify clients that company has filed/intends to file response (with hyperlink to 

response)

Proposed changes

Would continue to require 

proxy advisors to disclose 

conflicts of interest

Would eliminate requirement 

to adopt written policies and 

procedures allowing 

companies to review and 

respond to voting 

recommendations

Would eliminate the two safe 

harbors

Proposed changes would favor proxy advisors
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Climate-related disclosure
SEC activity

• Proposed rule would require companies to include climate-related disclosure in registration statements and 

periodic reports (such as Form 10-K), including:

‒ Climate-related risks and actual or likely material impacts on business, strategy, and outlook

‒ Governance of climate-related risks and risk management processes

‒ Greenhouse gas (GHG) emissions (for accelerated and large accelerated filers with respect to certain 

emissions would require “assurance,” e.g., verification by an accounting firm)

‒ Certain climate-related financial statement metrics and related disclosures in a note to audited financials

‒ Information about climate-related targets and goals, and the company’s transition plan

• Would include phase-in periods for all companies, with reporting by large accelerated filers due 2024

• Comment period extended to June 17

What are critics saying?

• Will require significant and costly

investment to comply

• Rules are outside SEC’s 

jurisdiction and will likely be 

challenged in court

Impact of the changes

Most significant expansion of mandated corporate disclosures in decades

Designed to enhance and standardize climate disclosures

Similar to disclosures many companies already provide based on broadly 

accepted disclosure frameworks, such as Task Force on Climate-Related 

Financial Disclosures (TCFD) and Greenhouse Gas Protocol
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Staff guidance on shareholder proposals
SEC activity

• Under Staff Legal Bulletin No. 14L, the SEC will return to its pre-2017 pro-shareholder approach to 

analyzing whether companies can exclude shareholder proposals on social policy issues.

– SEC staff guidance on shareholder proposals may have contributed to more ESG and human 

capital management (HCM) shareholder proposals appearing on company ballots in 2022.

– Staff will focus on whether the proposal raises issues with “broad societal impact” that transcend

ordinary business, rather than whether an issue is significant for the company receiving the 

proposal.

- Example: Proposals raising HCM issues with broad societal impact can’t be excluded solely 

because the proponent didn’t demonstrate that the issue was significant to the company.

– Staff will evaluate companies’ micromanagement arguments under the “ordinary business” exclusion:

- Proposals seeking to promote specific timeframes or methods (e.g., requesting a company set 

greenhouse gas (GHG) emission reduction targets) aren’t micromanagement as long as they don't 

inappropriately limit board or management discretion.

- Proposals that suggest targets or timelines won’t be excludable as long as they give 

management discretion as to how to achieve goals.

The number of ESG proposals, including DEI proposals, is up in 2022 over record levels in 2021.
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Nasdaq on board diversity
ESG developments

• SEC approved Nasdaq rule requiring listed companies to: (i) have at least two diverse board members — or 

explain why not and (ii) disclose a board diversity matrix

• Lawsuits are challenging the SEC’s authority to approve the Nasdaq rule

At least two diverse members

Companies must have at least two 

diverse board members (or explain 

why not), including one director 

who self-identifies as each of the 

following:

‒ Female

‒ Underrepresented minority or 

LGBTQ+

An underrepresented minority 

self-identifies as Black or African 

American, Hispanic or Latinx, Asian, 

Native American or Alaska Native, 

Native Hawaiian or Pacific Islander, 

or two or more races or ethnicities.

Deadline: Companies have until 

Aug. 7, 2023 to name first diverse 

director, and until 2025 or 2026 

(depending on the company’s listing 

tier) to name second.

Diversity matrix disclosure

• Companies must annually disclose board diversity data in a board diversity matrix that 

includes the total number of directors and number of directors who self-identify as:

• Female, male, or nonbinary

• African American or Black, Alaskan Native or Native American, Asian, Hispanic or 

Latinx, Native Hawaiian or Pacific Islander, White, or two or more races or 

ethnicities

• LGBTQ+

• Deadline: Diversity matrix must be on company website or in proxy or information 

statement by later of Aug. 8, 2022, or the date the company files its proxy or information 

statement for its 2022 annual shareholder meeting (currently, 80% are disclosing a 

diversity matrix).

Board recruiting service

• To help companies identify and evaluate diverse directors, Nasdaq will offer a year of free 

access to a board recruiting service to companies that don’t have: 

‒ At least one director who self-identifies as female and

‒ At least one director self-identifying as underrepresented minority or LGBTQ+ or both
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HCM disclosure and oversight

ESG developments

• HCM disclosure and oversight are becoming the purview of the Compensation Committee

• Committee names are evolving to include “Human Capital,” “Human Resources,” and “People & Culture”

Evolving role of compensation committee

• Overseeing development of HCM 

strategy, policies and practices

• Overseeing HCM risks, e.g., DEI and 

employee health and safety

• Assessing effectiveness of procedures to 

secure right workforce (mix of skills, 

capabilities, and experience) and 

managing workforce to drive productivity 

• Ensuring directors receive timely and 

complete information on implementation of 

HCM strategy to evaluate its 

effectiveness

• Considering whether to incorporate 

HCM/DEI metrics in incentive plans 

• Monitoring investor engagement 

activities, including shareholder proposals

SEC Form 10-K disclosure

• SEC rule requires HCM disclosures in Form 10-Ks and registration statements

• SEC may require disclosing specific metrics like turnover, training, pay and 

benefits, health and safety, diversity and use of independent contractors

‒ Few companies disclose objective measures in 10-K in response to 

principles-based disclosure but many included expansive voluntary 

disclosures in Corporate Social Responsibility (CSR) and DEI reports and 

proxy statements

‒ Timing: Was expected in Dec. 2021

Pay equity disclosure
• Equal Employment Opportunity Commission (EEOC) may restore Obama 

program requiring EEO-1 reports to include pay data by gender and 

race/ethnicity.

‒ Some states (e.g., California) require this

• Investors may vote against compensation committee members if company 

doesn’t disclose EEO-1 data (e.g., New York State Common Retirement Fund).

• ISS added Governance QualityScore factors on EEO-1 reporting. 
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Law & Policy Group/Executive Law & Regulatory Group 
www.mercer.com/LawandPolicy

Providing timely analysis of relevant legislative, regulatory, judicial and policy developments. 

Health, Wealth and Global news, views and analysis, written by Mercer legislative, regulatory and policy pros with 

practical insights for employers, plan sponsors and administrators.  

Our thinking
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Get timely insights and commentary 
on US Health News

Every week on US Health News, Mercer publishes our 

observations, research and best thinking on the most 

pressing healthcare issues and the transforming healthcare 

environment.

Sign up for our weekly subscriber email: 

www.ushealthnews.mercer.com

http://www.ushealthnews.mercer.com/
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Stay informed on coronavirus
www.mercer.us/our-thinking/managing-novel-coronavirus.html
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Legal disclaimer

Mercer is not engaged in the practice of law, 

accounting, auditing or medicine. Any commentary 

in this report does not constitute and is not a 

substitute for legal, tax, auditing or medical advice 

or services. Mercer recommends that employers 

secure the advice of competent legal, tax, auditor 

or medical counsel regarding any legal, tax, audit or 

medical matters related to this report or otherwise.

The information in this document and any 

attachments are not intended to be used, and 

cannot be used, to avoid penalties assessed under 

the Internal Revenue Code or imposed by any 

legislative body on a taxpayer or plan sponsor.
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